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arguments for inclusion within intellectual property regime, 
251-252 
artistic works industrially applied policy options for change, 237 
character 
difficulty in defining term, 232-233 
trademark, copyright or design, as, 230 
copies and originals, fine line between, 235 
Copyright Protection For Artistic Works Industrially Applied— 
Discussion Paper, 227 
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limited protection afforded by, 234-235 
protected work “industrially applied”, 235-237 
Copyright Amendment Act 1989, 233, 235, 237-238 
corresponding design industrially applied, explanatory memo, 238 
damages for, 26 
definition of, 5 
description of marks used in, 240 
Designs Act 
limited protection afforded to, 232 
registration under, 231-232 
three dimensional «rticles, protected by, 238 
increased use of, 229 
Industrial Property Advisory Committee Report, 241, 242, 243, 245, 
246, 247-248, 250, 251-252 
limitations on, 248-249 
traditional function of trademark, no amendment of, 252 
intellectual property, insufficient to protect, 230 
Legal Protection of Character Merchandising—Report, 229 
licensing, lay evidence regarding, 13 
licensing arrangements, public disinterest in, 15-16 
passing off, and s. 52, overlap between, 230-231 
personality merchandising distinguished from, 5 
plaintiff's property rights, courts’ favoured protection of, 27 
“reaping without sowing”, 250 
registered designs, system, 231 
registration system of, proposal for, 253 
correct approach in character merchandising, 18 
passing off, whether co-extensive with, 5 
s. 53 and, pre-existing state of law, 23-24 
subjective impressions of judge, and, 15 
target audience, calibre of, 18-19 
target audience, definition of, 18 
technique of, 229-230 
trademarks 
function of contrasted with, 245 
powerful marketing tool, as, 238 
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CHARACTER MERCHANDISING—continued 
Trade Marks Act 

bona fide intention to use mark, 242-243 
capacity to accommodate character merchandising, 241-248 
defensive trademark, registration of, 248 
detachment from trade origin, 247 
“distinctiveness” requirement, 241-242 
indefinite renewal of rights under, 232 
little protection for character merchandising, 249 
Registrar’s examination upon application, 243 
registration requirements, 241 
trafficking in trade marks, precluded, 243-244, 245 


Commerce AcTt—See also MARKET DEFINITION 
Commerce Law Reform Bill, 92-93, 111 
competition, certain terms defined, 90, 92, 100 
dominant position, use of in Trans-Tasman markets, | 17 
judicial system established under, 91-92 
market, New Zealand definition of, 110, 111 
monopolisation provisions of, 96-97 
Trade Practices Act 1974, similarity with, 89-90 


COMMERCIAL ARBITRATION—See also COMMERCIAL ARBITRATION ACTS 
Arbitration (Civil Actions) Act, under, 222-223 
arbitration process, effects of further judicial intrusion into, 228 
bias, test for, 218 
conciliator, meaning of, 220 
Hong Kong Model, 224, 227 
“med-arb” system, 221-222 
mediator, meaning of, 220 
resumption of arbiter, Asia, 224 
resumption of Special Magistrate, 217-218 
Small Claims Tribunals Act, under, 222 
UNCITRAL conciliation rules, 217 


COMMERCIAL ARBITRATION ACTS—see also COMMERCIAL ARBITRATION 
conciliator, precluded from acting as arbitrator, 217 
conciliation, components of process of, 216 
natural justice, whether displaced by s. 27, 215-216 
purpose of, 214, 228 
resumption of arbitrator in same dispute 

agreement by parties in writing, to, 216 
criticism of rule against, 217,218 
legal profession opposed to, 215, 216 
natural justice infringement, and, 215, 228 
review of by Working Group, 221, 226 
27 
adversarial approach, whether necessary, 225 
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COMMERCIAL ARBITRATION—continued 
arbitration and ADR, recognises link between, 226 
conservative attitude of profession toward, 225 
draft legislative text for, 227-228 
quasi-“‘med-arb” system created by, 222 
reform proposal for, 221, 226-227 
s. 27 conference 
benefits of, 223-224, 226 
denial of natural justice claim, statutory interpretation rules, 
and, 220 
mediation, appropriate model for, 220 
misconceptions regarding conduct of, 219-220, 223 
settlement of dispute otherwise than by arbitration, 214-215 
speaking separately to parties, effect of, 218-219 


ComMERCIAL LEASES 
collective boycotting, and, 167 
commercial leasing transactions 
cases on, major categories, 157 
definition of, 156-157 
“consumer” acquiring “services”, 165 
contracts affecting competition, 167, 168-169 
customer, territory, or product exclusivity, 174, 176 
essential facilities doctrine, 172-173 
exclusive dealing, common under, 174 
gazumping of lease, 171 
leasing documentation, legal advice essential for, 178 
Persian Magic Carpets Case, 168-169 
pre-contractual misrepresentation, protection against, 163-164 
price fixing arrangements, and, 167 
restrictive arrangements as to, 166 
s. 46, not generally relevant to, 170-171 
s. 52 misrepresentations as to 
future of leased premises, 161-162 
legal position of parties, 157-158 
nature of property, 158-159 
profitability of business, 159-160 
standing of lessees, 160 
s. 74 and, 165, 166 
Shopping Centre Guidelines, 169-170 
taking advantage of market power, conduct falling short of, 
171-172 
third line forcing 
conduct constituting, 174 
delivered contracts do not constitute, 175-176 
Williams v. Papersave, 171-172 


COMMERCIAL TARIFF CONCESSION ORDER SysTEM, 66 
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COMMONWEALTH 
Corporations Case, 195 
incorporation, no power to pass laws regarding, 195 


Companies CODE 
corporation, character of may vary, 196 
Corporations Case, 195 
examinations under 
obtaining information, protecting individuals, conflict between, 
193, 194-195 
public examinations, benefits of, 193-194 
purposes of, 194 
ss 249 and 376a, 193 
s. 541, 193 
incurring debts without expectation of paying, defence against, 406 
regulation after incorporation, Commonwealth power regarding, 
195-196 
s. 556(1), defence to, 406-407, 408 


ComPANY SHARES 
mortgage on value of, 129 
financial assistance for purchase of own, prohibited, 55 


ComPANY TAXATION 
Australian rate of, 424, 425 


CompPETITION—Ssee also UNFAIR COMPETITION 
definition of, 90 
workable competition, two connotations of, 100 


CONCILIATION AND ARBITRATION COMMISSION 
power to dismiss dispute, before making dispute finding, 143-144 


ConFusion—see also RETENTION OF TITLE CLAUSES 
common law doctrine of, 80-81, 83-84 
common law property rights for confused goods, Table illustrating, 
82 


rules governing property rights under doctrine of, 81-82 
what constitutes, 80-81 


Cooney REPoRT—See SENATE SELECT COMMITTEE 


CopyriGut Act 1968—see also CHARACTER MERCHANDISING 
industrially applied designs, use of by unauthorised persons, 
236-237 
protection of drawings etc., 234 
s. 37, provisions of, 179 
s. 38(1), provisions of, 179-180 
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Crepitors AND SuRETIES 
creditor, delay by, where bonds assigned as security, 130 
mortgagee 
duty of care regarding price, 131-132 
injunctions against, restraining sale, 132 
rights against surety, unaffected by delay, 132 
mortgagee and surety, whether negligence relevant to, 131 
power of sale over mortgaged securities, duty regarding, 129-130, 
132 
surety, assignment of right to security by, 130 


CurrRENCY CONTRACTS 

altering obligations under, incentives for, 401 

examples of, 401 

foreign exchange contracts 
forward foreign exchange contracts, example of, 402 
netting by novation, 401-402, 404 

FX netting project, 402 

interest rate swap, 402-403 

netting interest rate contracts, 402-403 

netting on early termination and close out, 403-404 

swap contract, termination upon insolvency, 404 


Customs Duty 
AAT, application to for payment of duty under protest, 64 
Customs Act, entitlement to interest under, 64, 65-66 
dispute as to amount of, 64 
overpaid duty plus interest, court action for recovery of, 64-65 


DEFAMATION 
Defamation Act 
conduct of publisher, narrowly interpreted, 347 
reasonableness test, under, 346 
Za 
interest requirements under, 347 
little protection to publishers, 346, 347 
reasonableness requirement under, 348, 349, 350-351 
proposed reform of 
correction statements, 422 
damages, 421, 422 
Draft Bill, 420 
justification defence, availability of, 421 
limitation periods, 422 
objectives, 420, 422 
public figure test, 421 
qualified privilege, 421 
sub-judice contempt, 422 
qualified privilege, common law, at, 346 
Unfair Publication: Defamation and Privacy Report, 420 
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DiRECTORS 
debts incurred by a company, personal liability for, 57 
debts incurred without expectation of repayment, 407, 408 
duties of 
acting bona fide, in best interests of shareholders, 55, 56-57 
creditors, towards, 53 
objective standard of care for, 137 
seeking further information, 408-409 
increased court involvement, and, 53, 57-58 
interlocking directorships 
anti-competitive effects of, 396-397, 400 
anti-trust law, and, 398, 400 
incidence of, 396 
“industrial corporations”, statutory requirements, 399-400 
meaning of, 395, 397 
Trade Practices Act, application to, 397-398 
US. laws against, reasons for, 398-399 
joint venture agreement, duty to seek further information regarding, 57 
multiple directorships, 395 
purchase of company shares by, 55 
Senate Standing Committee recommendations, regarding, 137, 138, 
139, 395, 405 


Economic PLANNING ADVISORY COUNCIL 
report of, 297-298, 302 


ForEIGN SouRCE INCOME Tax SysSTEM 
CFC attribution regime for, 426-427, 428 
active business income, 428-429 
attributable income, 428, 429 
attributable taxpayers, 427 
capital gains and, 429 
control tests for, 427 
designated concession income, 428 
dividends 
exemption system for, 424-425 
taxation of, 424, 426, 429 
draft legislation for, 423, 426, 427, 428-429, 430 
elements of, 423 
foreign branch income, exemptions for, 426 


ForFEITURE—See also TimE CHARTERPARTIES 
equitable relief against, 329, 330, 335-336 


GATT 
geographical indications 
definition of, 352 
preservation of existing rights, 354 
geographical to generic name, checks against, 353, 354 
intellectual property rights, Draft Agreement on, 352 
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GATT—continued 
products of vine 
“British” sherry, permitted, 353 
protection for, 353 


House OF REPRESENTATIVES STANDING COMMITTEE ON CONSTITUTIONAL 
AND LEGAL AFFAIRS, 137, 196, 385 


House OF REPRESENTATIVES STANDING COMMITTEE ON TRANSPORT, 
COMMUNICATIONS AND INFRASTRUCTURE, 274 


INDUSTRIAL PROPERTY ADVISORY COMMITTEE 
Designs Act, limited protection afforded by, 232 
Legal Protection of Character Merchandising in Australia, 229, 241, 
242, 243, 245, 246, 247-248, 250, 251-252 
limitations of, 248-249 
traditional function of trademark, no amendment of, 252 


INDUSTRY 
definition of, contrasted with “market”, 101-102 


INJUNCTION 
definition of, 30 


INSIDER TRADING REPORT 
insider trading 
absence of empirical evidence for, 140 


criminal standard for, retention of, 140 
securities offences, review of penalties regarding, 141 


INSURANCE CONTRACTS ACT 
Australian Law Reform Commission Report, precursor to, 61 
choice of law clauses under, 343 
clauses limiting liability of, 59 
disclosure of relevant matters by insured, 144 
liability of insurer, reduction of, 62-63 
misrepresentation and non-disclosure, damages for, 61 
notification of variation of circumstances, under, 60, 61 
proper law of contract 
international arbitration and, 343, 344, 345 
three tier test for determining, 344 
relevant matters, test for determining, 145 
serious or wilful misconduct 
meaning of, 198-199 
objective test for, 200 
offence under s. 66, 197 
subjective test for, 200 
subrogation, exercise of right of, by insurer, 198 
unregistered mobile machine, effect of registration under, 59, 60, 
61-62 
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INTERIM RECEIVERSHIP 
Bankruptcy Rule 19, 394 
debtor’s control of property, order interfering with, 394 
dismissal of creditor’s petition 
distribution of property after, 393, 394 
effect of, 391-392, 393, 394 
interim receiver 
appointment of, 389, 390 
role of, 389, 393 
superior court order, not void ab initio, 393, 394 


JupiciaL REVIEW 
corporations, and, 51 
fee dispute cases, judicial reluctance to intervene in, 259 
government commercial dealings 
natural justice, applicability of, 134-135, 136 
standard of conduct, 135-136 
immigration authority, promise to aliens, unfairness and, 135 
legalisation of politics, 136 
Review Tribunals, case for judicial restraint of, 258 


Keynes, J. M. 
theory of economics of, 108 


LONDON 
world commercial litigation capital, 44 


MAREVA INJUNCTIONS 
arrest of a bank account, tantamount to, 28 
Australian position, 31-33, 37 
creation of, 28 
criticism of validity, 29, 32-33, 46-47 
extra-territorial effect of 
Babanaft proviso, 41-42, 43, 45 
common law enforcement of, 35 
conflict of laws considerations, England, 41, 43 
foreign judgments, requirements for registration, 35 
international law principles regarding grant of, 34, 36, 41, 45 
issue of, pending hearing and after judgment, 44 
must act in personam, 34, 37, 38, 39-40, 42 
“out of the jurisdiction”, meaning of, 37-38 
policy of, 36 
statutory enforcement of, 35 
third parties, enforcement against, 40, 42-43, 45 
worldwide Mareva, toothless tiger, 46 
foreign assets, Australia’s power to grant in respect of, 33-34 
foreign attachment, form of, 30 
interlocutory relief, without final relief, 31, 37, 40-41 
operating in rem, 30-31, 32 
power to grant security, similar to power to grant Mareva, 33 
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Mareva INJUNCTIONS—continued 
“security” and “preservation”, confusion regarding, 30, 33 


MakrkKET DEFINITION—See also MARKET POWER 
anti-competitive conduct, necessary for determining, 113-114 
Australia in, 125-126 
Australian and New Zealand approaches, contrasted, 111-112 
bare geographic definition only, 114, 115-116 
“captive” inputs, treatment of in relation to, 119-120 
competition 

definition of, 90 
effect of, in determining, 91 
Commission’s methods to determine, 358 
cross-elasticity of supply and demand, 101, 103, 106, 124 
definition assisting competition analysis, 123, 126-127 
dictionary definition, 110 
economic and legal considerations regarding, 89, 108, 109 
economic substitutability within, 101, 102, 104-105, 315, 358 
economically meaningful markets, 101 
economies in evidence adducing, 126-128 
evidence, selection of for analysis of, 127-128 
geographic scope of market, contestability and, 104 
grouping of products, 106-107 
imports, taking account of, 114, 115, 116 
“industry” definition contrasted with, 101-102 
market 
characteristics of, 102 
drawing up boundaries of, 112 
not susceptible to precise definition, 109, 124 
product for exchange, sufficient to constitute, 121-122 
width of, dependent on legal context, 123-124 
Mason perspective on, 104 
matter of fact and urgency, 88 
New Zealand, in, 110 
New Zealand in, proposed amendments to, 92-93, 111 
predatory pricing, in terms of, 314-315, 323 
product clusters, 106-107 
quick look approach, 113 
relevant criteria for determining, 87, 124 
relevant markets, possibility of multiple, 127 
“relevant market”, whether no trade or traffic constitutes, 120-121 
specification of conduct in breach of s. 46(1), 105 
sub markets 
Australia, in, 117-119 
United States, in, 119 
takeovers, substitution possibilities after, 126 
term of art, as, 107 
Trade Practices Act definition, 90 
United States, in, 124-125 
varies in different legal contexts, 113 
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Market Power—See also MARKET DEFINITION 
anti-competitive conduct, concept of, 96 
“charting records”, dominance of, 97-98 
competition 

absence of effective, 94 
meanings of, 99 
what constitutes effective, 95, 96 
definition of, 358-359 
discretionary power, essence of, 93 
exclusion from building, may constitute, 173 
independent rivalry, relevance of, 99 
market, meaning of, 357-358 
market power, other power, distinguished, 360 
publishers, excessive degree of, 182 
s. 46 
Commission’s enforcement policy regarding, 356-357, 362 
contravention of, relevant factors, 362 
elements of offence under, 357 
harsh contractual terms, may contravene, 363 
“interests of consumers”, meaning of, 356 
provisions of, 279 
ten step identification process for, 362 
“substantial degree of”, meaning of, 359 
substitutability, effect upon, 93-94, 96 
taking advantage of market power 
conduct short of, 172 


intellectual property rights, refusing to license, and, 361 
“taking advantage of”, meaning of, 359, 360 

Trade Practices Commission Guidelines, 355, 362 

what constitutes, 93, 95, 96, 317 


MERGERS, TAKEOVERS AND MONOPOLIES 
Griffiths Committee Report on, 370 


MISLEADING AND DecepTiVE—see also CHARACTER MERCHANDISING; 
PassinG Orr and TRADE PRACTICES ACT 

assumptions, reasonableness of, determined by court, 22 
conduct amounting to, objective test for, 19 
conduct constituting, examples of, 16-17, 20-21 
damages for, 26, 162 

assessment of, as in tort, 164 

vendor's responsibility for trading losses, 165 
deception and confusion, distinction between, 19, 20 
deceptive, meaning of, 19 
disclaimers and, 24-25 
doctrine of erroneous assumption, and, 22 
injunction for, 27 
“misleading”, meaning of, 19 
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MISLEADING AND DECcEPTIVE—continued 
non-fraudulent misrepresentation, common law, 156 
Pacific Dunlop case, dissenting judgment, factors not establishing, 14 
printed exclusion clauses, effect in negating, 163, 164 
puffing and misrepresentation, blurring of, 158 
reliance upon misrepresentation, less than total, 162-163 
remedies for, 375 
s. 52, 282 
aim of, 17, 230 
character merchandising, correct approach to, 18 
classic passing off, akin to, 23 
complete contractual clauses, and, 155-156 
“confusion” insufficient for breach of, 23 
conduct misleading as to fact, 155 
good tenants, meaning of, 160 
innocent inducement to contract, 156 
opinions, and, 156, 160 
misleading the public, protection against, paramount, 23, 27 
passing off, and, 17-18, 22-23 
principles of interpretation, 154-155 
proving breach of, 19, 20-21 
remedies for breach of, 178 
subsequent contractual provisions, and, 155 
survey, meaning of, 161-162 
silence, whether constitutes, 162 
whether conduct constitutes, 375, 388 
“whole of contract” clauses, do not negate, 375 


NATURAL JUSTICE 
alteration of funding for public hospital, whether a denial of, 49, 


Budget decisions, not subject to, 50, 52 

Cabinet decisions, whether subject to, 49, 50 

public interest involving political judgment, whether subject to, 48, 
49, 51-52 


Passinc OrF—see also CHARACTER MERCHANDISING and TRADE PRACTICES 
ACT 
actions for private rights, protection of paramount, 23 
classic passing off, 6 
application of principles, 17 
common field of activity, essential element in, 6 
trading goodwill, protection of, paramount, 23 
common field of activity 
absence of, likelihood of deception and, 21-22 
lack of denies remedy for, 17 
competing interests balance required between, 27 
confusion, sufficient for establishing, 23 
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Passinc OrF—continued 
damages for, 26 
disclaimers and, 24-25 
extended passing off 
common field of activity, not essential to, 7, 8 
meaning of, 6 
object of, 7-8 
product source, misrepresentation as to, 6-7 
promotional goodwill, protection of, paramount, 23 
requirements for, 7, 9 
geographical indications, ownership of terms, and, 354 
injunction for, risk of loss necessary, 27 
inventor of famous character, rights of, 15 
mere caricature, embedded caricature, distinction between, 12 
misappropriation of goodwill, whether passing off comprises, 16 
misleading and deceptive conduct, effect on target audience, 
11-12, 13, 15 
misrepresentation 
artificial construction of, 8 
defendant’s source of goods, must relate to, 6 
required for, 6, 16, 17 
protection afforded by, availability of, 7 
protection of plaintiff's property, object of, 231 
reputation, misappropriation of not sufficient for, 9-10 
unfair trading, and, 16 
use of in unauthorised character merchandising cases, 249, 250 
s. 52 actions 
similarity to, 17-18 
whether co-extensive with, 5, 22-23 


Pay TELEVISION 
legislative regulation of, 276-277 
local content regulation, absence of, 276 
market structure, licensing etc., 275-276 
opposition to, by commercial television, 274 
options for delivery of, 275 
programming, 276 
“siphoning”, opposition to, 276 


PHARMACEUTICAL GUILD CASES 
court, role of in reviewing Tribunal’s decisions, 259 
dispute, background to, 254 
issues arising from, 254, 260 
National Health Act, literal construction of, 257 
reasonable profit, whether Tribunal required to consider, 255-257 
Review Tribunals, case for judicial restraint of, 258, 259 
surrounding circumstances, court must have regard to, 
257-258, 259 
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PREDATORY PRICING 
Areeda and Turner standard 
application of, 307-308 
criticism of, 299-300, 309 
arguments in favour of, 295-296 
Australia, pre- 1986, 320, 321, 322, 323, 324 
Australian decisions, more sophisticated approach of, 325-326 
barriers to entry, factors determining, 317 
commercial justification for, 324 
competitive pricing, marginal cost the correct standard for, 299 
cost based rules determining existence of, 303 
cost ratios, difficulties in measuring, 326 
definition of, 294-295 
deregulation, aim of, 293 
dominance, test for, 316-317 
economic analysis, importance of in determining, 307, 311, 312, 
321, 324, 326 
elements of offence, 314, 321, 325 
implementation, where potential competition greatest, 293-294 
predatory intent, factors establishing, 301-302 
proscribed purpose, examination of, 319, 320, 324, 326 
rational strategy of, 297 
refusal to deal, not necessarily illegal, 384 
regulation 
cost-based standard, concept of, 298, 321 
Greer’s intent standard, 301 
long-run cost based standard, 300-301 
“no regulation” proponents, 296-298 
rule of reason approach, 303, 309, 312, 326 
short run cost-based standard, 298-300 
structure of the market, 302-303 
relevant market, determination of, 314-315, 326 
Sherman Act, under, 304-305 
simple predatory pricing, 295 
“take advantage of the power”, meaning of, 318, 323, 324 
Trade Practices Act, within scope of, 312 
United States 
average variable cost, average total cost, importance of, 310 
double interest test for, 307 
average variable cost standard 
application of, 308, 309 
criticisms of, 308-309, 312 
monopoly intention, required, 305-306 
Supreme Court decisions, 311-312 


PROVISIONAL LIQUIDATION 
dismissal of creditors petition, effect of, 394 
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RECEIVERS AND MANAGERS 
receivers 

acting as administrators, court opposed to, 264-265 

appointment of 
correct exercise of power, 261-262, 264 
setting aside, reasons for, 263, 265-267 
whether continued appointment justified, 266-267 
without notice, 262 


RESTRICTIVE TRADE PRACTICES 
detailed control of business conduct, not permitted, 170 
increasing margins, increasing ownership concentration, 298 
retail use restrictions, whether substantially lessening competition, 
169 
signage, objective restrictions on, 169 
supply of electronic trading information, 279, 280-282 
relief for, 282-283 


RETENTION OF TITLE CLAuSES—see also CONFUSION 
common law doctrine of confusion, wider application due to, 85 
function of, 78 
identification of chattels 
avoiding the need for, means of, 79-80 
common law doctrine of confusion, example of, 84 
common law doctrine of confusion, solution to, 80, 83, 84 
problem with, 78-79, 83 
receipt of similar goods, two types of, 79 
mixed chattels, separate storage requirements for, 79-80 


CLAUSES—Ssee RETENTION OF TITLE CLAUSES 


SENATE SELECT COMMITTEE ON CONSTITUTIONAL AND LEGAL AFFAIRS, 53, 
58, 137 

audit committees, 58, 139 

directors, list of skills of, 139 

directors’ duties, 405 
breach of fiduciary duty, 138 
civil standard of proof for, 139 
conflict of interests, clarification required, 138 
employees’ interests, acknowledgment of, 138 
objective standard for, 137 
subjective stand should no longer apply, 137 

multiple directorships, 395 

self-regulation of companies, opposition to, 139 


SHopPING CENTRE LEASE GUIDELINES, 169-170 
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SMALL BusiNEssES—see also UNCONSCIONABLE CONDUCT 
Bedall Committee Report on, 370, 371, 388 
franchising, problems in, 373 
government bodies, advantages over private sector, 373-374 
manufacturer-retailer difficulties, 373 


STANDING 
Aboriginal community, 340 
environmental groups, special interest of, 339, 340-341 
public interest groups, legitimacy of, 341 
representative function of interest group, 338 
special interest in subject matter, 338, 339 
criteria for determining, 340-341 


CHARTERPARTIES 
anti-technicality clause, 336 
withdrawal clause 
whether purpose to “secure payment”, 331, 332 
withdrawal of 
English approach to, 328-329, 332-333, 336-337 
equitable jurisdiction to relieve against 
Australian view of, 330-331, 336, 337 
bases for, 329-330 
when exercised, 334, 335, 336 
exercised when market rising, 332 
non-payment, for, 328 


re-hire to original charterparty, 333-334, 335, 336 
withdrawal of ship, injunction restraining, 333 


TRADE Marks—see also TRADE Marks ACT 

common law trademark, 239, 246 
definition of, 242, 245, 246 
de-registration of, when generic, 354 
functions of, 239 
importation of goods, without licence of applicant, 204 
new imported goods, whether sale of infringes, 201-202 
parallel importation of goods 

consent defence, and, 205, 206 

issue in cases of, whether Australian goodwill separate and 

distinctive, 208 
parallel importing scenarios, 204-205, 207 
criticism of, 207-208 

powerful marketing tool, as, 238 
registered user of trade mark, 247 
registration of, property right conferred by, 239 
reputation, and trade source of goods, 246 
second hand goods 

“new” commercial existence of, 203 

whether sale of infringes, 201, 202, 203 


457 
4 
> e 


458 


TRADE Marks—continued 
Tarzan trade mark, 242 
trade marks legislation, regulation and protection of existing trade 
marks, by, 203 
traditional function of, 245, 246 
unregistered trade marks, less certain protection for, 239 


TraDE Marks Act—see also CHARACTER MERCHANDISING and TRADE 
Marks 
connexion in the course of trade 
exercise of quality control, amounts to, 247-248 
requirements for, 246-247, 248-249 
s. 62(1), provisions, 202 


TRADE PRACTICES ACT 
consumer welfare, goal of, 313, 327 
dual adjudication system under, 91 
extension of extra-territorial operation of, 269 
pecuniary penalties recoverable under, 177-178 
Proposals For Change, Green Paper on, 371 
purpose of, 397 
s. 4£, market definition, 315 
s. 45, contracts, arrangements or understandings, 281 
s. 46 
amendment of, 314, 316, 318-319 
misuse of market power, 268-269 
object of, 355, 356, 363 
predatory pricing—see PREDATORY PRICING 
provisions of, 170, 313-314 
TPC Guideline regarding, 315-316, 325 
s. 46a, new section and existing s. 46 contrasted, 269-270 
s. 47 
conduct relating to leases and licences, 176-177 
defies accurate synopsis, 174 
provisions of, 176 
third line forcing, 282 
s. 49, discrimination between purchasers of goods, 281-282 
SEAS 395 
“future predictions”, 155, 162 
s. 52—see MIsLEADING AND DecePTIVE CONDUCT 
s. 
applicability of, 381-382, 383-384, 385, 387 
commercial dealings, proposed application to, 370, 371, 382, 385 
commercial transactions, proposed amendment regarding, 363 
knowledge of disability, element in, 380 
loan guarantees, whether within, 373 
s. 53 
approval, meaning of, 24 
sponsorship, meaning of, 24 
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TRADE Practices Act—continued 

s. 74 
application to commercial leasing, 165-166 
financial threshold of, 165, 166 
services, definition of, 165-166 

s. 84, “deemed intention” of corporation, 318 

s. 87, orders available under, 177 

servants and agents in breach of, 178 

Sherman Act, contrasted with, 313 

workable competition, cornerstone of, 313, 327 


TRANS-TASMAN TRADE 
ANCERTA Agreement, 267 
adequacy of new provisions, 272-273 
anti-dumping provisions, 268, 273 
General Agreement on Tariffs and Trade, consistency with, 273 
goods partly made in member State, 270 
CER Agreement, anti-dumping provisions, 268 
closer economic relationship, two new developments in, 267, 268 
competition law, anti-dumping law, policy differences between, 
271-272 
dumping duties inapplicable to goods of, 270 
free trade in goods, 268 
New Zealand Australia Free Trade Agreement, 267 
third country dumping duties, imposition of, 270-271, 272 
Trans-Tasman market 
definition of, 269 
s. 46a and, 269-270 


UNCONSCIONABLE CoNpDuCT—see also SMALL BUSINESSES 
abuse of bargaining position 
Australian courts, intervention where, 378, 383 
basis of equitable jurisdiction, 377, 380 
Amadio doctrine, 378, 379, 380, 383, 384, 388 
contracts in restraint of trade, 378 
duress contrasted with, 376 
exemption clauses, may constitute, 377 
general law doctrines, and, 387 
harsh conduct contrasted with, 379 
Industrial Arbitration Act, relief under, 383 
loan guarantees, 372-373 
Part V, difficult to apply to, 385 
petrol station lessees, 374, 379, 383 
refusal to deal, other than on unconscionable terms, 384 
remedies for 
estoppel, 380-381 
restitutionary nature of, 381, 386 
s. 52, under, 374-375 
statutory relief against, 379-380, 386-387 
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UconscioNABLE Conpuct—continued 
retail premises, leases on, 372 
rural producers, 373, 374, 378-379 
s. 52a 
commercial dealings 
problems with proposed application to, 382-383, 386-388 
proposed application to, 370, 371, 382, 385 
propriety, standard of, 386 
suppliers, s. 52a limited to, 382 


Unrair CompPeTITION 
geographical indications under GATT, and, 35?, 353 
High Court’s rejection of action for, 249, 250-251 
passing off, approximating tort of, 27 
s. 52a, inappropriate to, 388 
unfair competition law, proposals for creating, 232-233 


UNFAIR TRADING—See PASSING OFF 


WHITFORD Report, 232 
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